SERVED: Sept enber 16, 1992
NTSB Order No. EA-3676

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 11th day of Septenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Dockets SE-10210
V. 10215
JOSEPH W FREDERI CK, and
MARTI N J. FERKI N,
Respondent s.

N N N N N N N N N N N N N

ORDER DENYI NG RECONSI DERATI ON

Respondents have filed a petition seeking reconsideration of
our decision, NISB Order EA- 3600, served June 30, 1992. The
Adm ni strator has replied in opposition. W deny the petition.

In our decision, we found respondents had violated 14 C F. R
91.75(a) and 91.9, in their failure to obey a clearance given
themby air traffic control. W rejected respondents
affirmati ve defense of equi pnent mal function. Specifically, we
held that, despite possible malfunction of the aircraft's
autopi l ot, respondents had the independent responsibility to
monitor altitude. W found that respondents could not reasonably
rely on the autopilot (and ignore the aircraft's three
altinmeters) to ensure conpliance with altitude clearances, and
that their other cockpit duties were not shown so great as to
permt themto ignore such a fundanental matter as altitude
clearance. In reaching these conclusions, we reversed the | aw
judge's initial decision, which had found that respondents could
not be faulted.
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Petitioners contend that we have applied a new and hi gher
standard of liability than that traditionally applied, in that
pilots are now to be held responsible not only for their own and
crew errors, but for equipnent "vagaries." Petitioners, however,
m scharacteri ze our hol di ng.

We did not change the applicable standard of responsibility,
and we certainly have not inposed |iability for equi pnment
mal function. Wat we have done is state that, where it has not
been shown that other duties nmade reference to altineters an
unr easonabl e burden, respondents nmay not rely on an autopilot and
avoid liability if that autopilot mal functions and causes an
altitude deviation. This holding reflects the established
standard that respondents exhibit "the highest degree of care."

Petitioners also continue to argue that other cockpit duties
reasonably lead to reliance on the autopilot for altitude

control. Again, however, our reasoning is mscharacterized. W
did not hold that "pilots nust nonitor altitude capture, to the
exclusion of all other cockpit functions[.]" Petition at 6. W

held that, on this record, petitioners had not shown that their
ot her duties were such that they were unable to nonitor such a
critical matter as ascending or descending altitude. Indeed, if
petitioners had nmaintained the "constant scan over . . . their
altinmeters" they appear here to acknow edge is required (Petition
at 7), the event that led to this proceeding would not have
occurred.*’

Petitioners conclude by requesting that a Board Menber or
representative "experience an uninitiated altitude display change
ina sinulator” so as to duplicate the | aw judge's experience.
Petitioners note that this request has al so been made in a
pendi ng petition for reconsideration of Adm nistrator v.

Baughman, NTSB Order EA-3563, served May 28, 1992. For the
reasons discussed in our recent denial of that petition (NTSB
Order EA-3640, served August 18, 1992), we deny this request as
wel | .

ACCORDI NG&Y, I T IS ORDERED THAT:
The petition for reconsideration is denied.
VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
or der.

'Petitioners suggest that the autopilot display change
occurred in the last 200 feet, with fewer than 4 seconds to
correct the deviation manually. There is no indication in the
record that the deviation occurred at that tine.
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